
A public hearing was held on June 25 
before the Joint Committee on Labor 
and Workforce Development regard-

ing HB 1766, proposed legislation titled 
“An Act Addressing Workplace Bullying, 
Mobbing, and Harassment, Without Regard 
to Protected Class Status.” Dubbed the 
‘Healthy Workplace Bill,’ the bill seeks to 
provide protections for workers against 
workplace abuse and harassment.

Under the current state of the law in 
Massachusetts, workers who are members of a 
protected class have legal recourse for harass-
ment and abuse suffered in the workplace. 
Existing statutes in Massachusetts establish 
remedies for employees who are subjected to 
a hostile work environment in the context of 
sexual harassment, or if the hostile behavior 
is motivated by race, color, sex, sexual orien-
tation, national origin, or age. 

However, Massachusetts does not pres-
ently offer general legal protection to employ-
ees against hostile treatment in the work-
place otherwise. In an ‘at-will’ employment 
state such as Massachusetts, employers and 
employees are free to enter into or exit from 
a working relationship at any time, absent an 
express employment agreement. Under the 
at-will employment rule, continued employ-
ment is at the discretion of the employer, and 
employers are not prohibited from making 
arbitrary employment decisions, even deci-
sions that may appear dishonest, distasteful, 
or rude. 

Exceptions to the employment-at-will 
doctrine are narrow and limited. The law 
defers to the decisions of employers and 
intervenes on an employee’s behalf only for 
exceptionally strong public-policy reasons. 
Examples of such public policies are when an 
adverse employment decision is motivated 
by an employee serving on a jury, filing a 
workers’ compensation claim, or reporting 
criminal activity at work, whether the report 
is made internally or to public authorities.

According to the bill’s co-sponsors, Rep. 
Ellen Story of Amherst and Sen. Katherine 
Clark of Melrose, the Healthy Workplace Bill 
seeks to provide legal remedies for employ-
ees who have been harmed psychological-
ly, physically, or economically by deliber-
ate exposure to abusive work environments. 
The bill indicates that “at least a third of all 
employees will directly experience health-

endangering workplace bullying, abuse, and 
harassment during their working lives, and 
this form of mistreatment is approximately 
four times more prevalent than sexual harass-
ment alone.” 

Additionally, the bill’s co-sponsors indi-
cate that it incentivizes employers to pre-
vent and respond to abusive mistreatment 
of employees by allowing employers to mini-
mize liability. The bill states that “abusive 
work environments can have serious conse-

quences for employers, including reduced 
employee productivity and morale, higher 
turnover and absenteeism rates, and increas-
es in medical and workers’ compensation 
claims.” 

Finally, the co-sponsors say the bill 
includes provisions that discourage weak or 
frivolous claims. The bill establishes affirma-
tive defenses for employers when:

• The complaint is based on an adverse 
employment action reasonably made for 
poor performance or economic necessity; 

• The complaint is based on a reasonable 
performance evaluation; or

• The complaint is based on an employer’s 
reasonable investigation about potentially 
illegal or unethical activity.

Clark recently indicated that “it is impor-
tant to understand that this bill is not about 
everyday disagreements in the office, or 
someone having a bad day, or a boss pro-
viding directives, oversight, and feedback. 
Instead, it seeks to address a regular pattern 
of health-harming mistreatment at a work 
environment in the form of verbal abuse, 
offensive and threatening behavior, or mali-
cious work interference.” 

The bill is not without its detractors, 

however. Many believe workplace bully-
ing is better addressed internally, such as 
by an employer’s human-resources depart-
ment, as opposed to within the court sys-
tem. Regulating workplace bullying, they 
say, might serve only to create a venue for 
disgruntled employees, opening the doors 
to frivolous lawsuits filed by employees 
in response to legitimate negative perfor-
mance reviews. Such legislation could inhibit 
employers from making even constructive 

criticism of an employee’s performance for 
fear of a retaliatory lawsuit. Some fear the 
proposed legislation would allow an employ-
ee to avoid accountability.

Although this is the bill’s third submis-
sion, having been first introduced during the 
2009-10 legislative session without success, 
there are indications that workplace anti-bul-
lying legislation is gaining momentum. Since 
2003, variations of the Healthy Workplace 
Bill have been introduced in 25 states, and 12 
states (in addition to Massachusetts) are cur-
rently pushing for such legislation, according 
to David Yamada, a professor of labor and 
employment law at Suffolk University Law 
School, and one of the bill’s proponents. 

It is too soon to determine the poten-
tial outcome regarding the bill. However, 
employers are advised to take caution. 
Language in the proposed bill indicates that 
an employer will be vicariously liable for 
violations of the statute committed by its 
employee. In other words, employers may 
be legally responsible for the actions of their 
supervising employees, if such employees are 
found to have engaged in abusive conduct or 
to have created an abusive work environment 
as defined by the statute.
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The Healthy Workplace Bill seeks to provide 
legal remedies for employees who have been 
harmed psychologically, physically, or eco-
nomically by deliberate exposure to abusive 
work environments.



Employers can defend against a lawsuit 
only if “the employer has exercised reason-
able care to prevent and correct promptly any 
actionable behavior, and the complainant 
employee unreasonably failed to take advan-
tage of appropriate preventive or corrective 
opportunities provided by the employer.” 

Employers are advised to be vigilant about 

ensuring that managers treat employees 
with respect and dignity. Further, employers 
should ensure that they include anti-bullying 
language in their code of conduct policies, 
in order to preserve the availability of the 
affirmative defense. Employers are advised to 
contact an employment-law attorney about 
creating policies that will comply with the 

proposed legislation. n

Kathryn S. Crouss, Esq. is a member of Bacon 
Wilson’s litigation department and handles 
all aspects of civil litigation, including 
employee- and management-side employ-
ment-law litigation, personal injury, and 
domestic-relations litigation; (413) 781-0560.
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